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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

BILASIPARA.

                                            

                                         GR 101 OF 2007

                                              U/S 498(A) I.P.C.

STATE OF ASSAM........................................................PROSECUTION SIDE.

      -Versus-

MOYNAL HOQUE.........................................................DEFENCE SIDE.

PRESENT: - SMTI SANGITA HALOI, AJS

Sub Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the Prosecution: - MR. SOHRAB ALI SHEIKH, Ld. APP.

FOR the Defence: - MR. RABIUL ISLAM, Ld. Counsel.               

EVIDENCE recorded on: - 25.09.2008, 13.09.19 & 12.03.2020

STATEMENT DEFENCE recorded on 05.12.2020

ARGUMENT heard on: –   05.12.2020

JUDGMENT delivered on: – 16.12.2020

                                           

 J U D G M E N T

1. THE  PROSECUTION  STORY  as  unfolded  by  the  FIR  filed  by  Asmin

Hussain  is  that  on  18.08.2005  she  married  to  accused  Moynal  Hoque  by

executing a registered 'Kabin Nama' and thereafter, continued their conjugal life

as husband and wife in the house of her father. Her husband and his family

members told that she will be taken to her matrimonial home after completion of

construction  of  their  house.  After  a  month  of  their  marriage,  her  accused

husband demanded a sum of Rs.1,00,000/- as dowry and thereby harassed her

mentally. She told that her parents are incapable to pay him the said amount but

the accused husband did not agree to it. In this regard, she asked her family

members  but  they  expressed  their  incapabilities  and  inabilities  to  meet  such
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demands. They had requested the accused to take her to their house but the

accused did not pay any heed to it. He disclosed that until his demand is not

fulfilled, he will not take her to their house. Subsequently, the accused stopped

coming to their house and he remarried to a daughter of one Md Sayed Rasul  on

27.11.2006 and leading a conjugal life in his house. Hence, she filed this case.

2. On receipt of the FIR, Chapar P.S Case No.01/2007 u/s 498(A) IPC r/w

section 4 Dowry(P) Act. was registered and the I.O. investigated into the the

case. Subsequently charge sheet was filed u/s 498(A) IPC r/w section 4 Dowry(P)

Act against the accused persons.

3. After receipt of Charge-sheet cognizance was taken against the charge

sheeted accused persons under above-mentioned section.  After appearance of

accused persons they were released on bail and on hearing ld. Counsels for both

sides, after compliance with S.207 Cr.P.C, formal charge u/s 498(A) I.P.C was

framed which was read over and explained to the accused personS to which they

pleaded not guilty and claimed to be tried. At the time of trial earlier my learned

predecessor had passed the judgment and order on the basis of the testimonies

of 9 numbers of prosection witnesses vide judgment and order dated 25.05.2009

and the accused Moynal Hoque was convicted in this caase.

4. Being  aggrieved  by  the  judgment  and  order  passed  by  learned

predecessor  in  office  the  accused/convict  preferred  the  revision  before  the

Hon'ble Gauhati High Court and Hon'ble Gauhati High court vide his order and

judgment dated 13.05.19, in Criminal Revision Petition No.280/2010 have opined

that “the conviction and consequent sentence imposed upon the petitioner

by the learned court below was without a formal charge against him. That

being  so,  this  a  curable  irregularity.  Thus,  as  directed  by  the  learned

appellate  court,  if  a  formal  charge  is  framed  against  him,  and  there  is

already evidence on such charge, in that event, the evidence be tendered

to him with an opportunity to him to cross-examine the witnesses, if he so

desire. In the event, there is no material to frame charge, the court will

pass appropriate order acoordingly”.
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5. As  per  the  direction  of  the  Hon'ble  Gauhati  High  Court  the  accused

appeared before this court. He was again released on bail after that the copy was

furnished to the accused and formal charge u/s 498(A) IPC was framed which

was read over and explained to the accused person to which he pleaded not

guilty and claimed to be tried. During recording of evidences, out of them PW

Bodiat Zaman, Firoz Zaman and Asmin Hussain appeared before this court. After

closure of  prosecution evidences statement of  accused  was recorded u/s 313

Cr.P.C.  where defence took the plea of complete denial and denied to adduce

evidence.

                                     Points for Determination

I. Whether  accused  person  being  the  husband  of  informant  Asmin

Hussain subjected her to cruelty by physically and mentally torturing and

thereby committed an offence punishable u/s 498(A) I.P.C?

6. Heard  ld.  Counsels  for  both  sides.  Perused  evidences  on  record.  My

decisions with reasons on the above framed points are as follows:-

                          DISCUSSION, DECISION AND REASONS THEREON

7. PW.1 Bodiat Zaman deposed that informant is his co-villager. Accused is

the husband of informant and they were married about 13 years back. Later

informant got divorced from accused and remarried. He did not kno anything

else. His cross-examination was declined.

8. PW.2 Firoz Zaman  deposed that informant is his co-villager. Accused is

the husband of informant. He did not know anything else. His cross-examination

was declined.

9. The learned APP had tendered to file fresh examination of PW.3. Hence,

the prosecution did not examine the said witness freshly. PW.3 Asmin Hussain

deposed that she is the informant. The accused is her hushand and Khabiruddin

is  her  father-in-law.  On  18.08.2015  she  married  to  the  accused.  They  had

conjugal life at her parents house. The accused person told her that he would
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take  her  to  his  house  after  completion  their  house.  After  that  he  started

demanding dowry of  Rs.1,00,000/-  and as her  father  could  not  meet up the

demand the accused left her. Her parents went to the house of the accused in

this regard but he refused to take her back to his house. Thereafter the accused

remarried another lady then she filed this case. Ext.1 was the FIR and Ext.1(1)

was her signature

In her cross-examination she has stated that she filed this case out of

misunderstanding.  Now she  does  not  want  to  continue  the case  as  she  has

already divorced. Later she married to another person hence she did not want to

proceed with the case. She has not objection if the accused person is acquitted.

She deposed earlier on domestic ground out of anger.

10. The defence by examining the witness had brought before this court that

PW.3 by misunderstanding filed this case which she did not want to proceed

further  as  she  had  remarried.  She  also  does  not  have  any  objection  if  the

accused person is acquitted and she said that whatever she deposed earlier was

out of anger.

11. From  the  testimonies  of  above  witnesses  it  appears  to  me  that

subsequently after filing of this case the parties have attained at an amicable

settlement. Since there was some family dispute between the parties, hence the

PW.1 out of emotion and anger has stated incriminating materials against  the

accused. However, considering her cross-examination it appears to me that she

has denied all  the incriminating material  mention in  her  examination-in-chief.

Hence,  I  find  nothing  to  believe  the  testimony  of  PW.1  recorded  during

examination-in-chief.  The  other  witnesses  i.e.  Pw.1  &  2  also  did  not  state

anything to prove the ingredients u/s 498(A) IPC against the accused person.

Hence, the accused person is  acquitted of above charge and he is set at liberty

forthwith.

12. Bail bond of the accused person to remain in force for six months as per

section-437(A) Cr.P.C.
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13.     Given under my hand and seal of this Court on this  the 16th day of

December, 2020 at Bilasipara.

                                                                         (Smti. Sangita Haloi)

                                                                         SDJM(M), Bilasipara.
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APPENDIX

Prosecution Witnesses:-

PW.1:-  Bodiat Zaman

PW.2:- Firoz Zaman

PW.3:- Asmin Hussain

Prosecution Exhibits:-

Ext.1 : - FIR

Defence Witnesses & Exhibits:-

Nil

Court Witnesses:-

Nil

                                                                    (Smti. Sangita Haloi)

                                                                    SDJM (M), Bilasipara.
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